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MAJOR CONSTITUTIONAL ISSUES IN 1920-192 1 

ANY division of constitutional issues into major and minor 
is necessarily somewhat arbitrary. This review of 
selected decisions of the United States Supreme Court 
handed down at the last term of court aims to include all those 
which add substantially to our previous knowledge of what the 
Constitution is construed to forbid or to permit. Each year 
some distinctly novel issues are submitted for adjudication. 
Each year certain decisions or certain opinions restrict or ex- 
tend principles previously laid down. Each year a few soft 
spots in the law are made a little harder by the tamping of new 
applications of old principles. Now and then old doctrines are 
modified or definitely abandoned. The Constitution actually 
grows year by year. The record of this growth for the past 
year is set in the same pattern as that used for the record of 
the previous year. 1 The law of the federal system is separated 
as distinctly as feasible from the law of individual liberty. 

I. The States and the Nation 

A. The Scope of National Authority 

Exercises of the war power came before the court in a num- 
ber of cases. A group of decisions * held that the Lever Act 
regulating the prices of necessaries was void for indefiniteness. 
The question whether proper price-fixing is within the war 
power was not even raised. Technically, therefore, the issue is 
still open, yet the absence of any suggestion by counsel or 
court that Congress is without authority to regulate prices in 
time of war suggests a significant lack of faith in any such con- 
tention. 

'"The Supreme Court and the Constitution, 1919-1920", Political Science 
Quarterly, vol. 35, pp. 411-439. 

* The two cases in which the constitutional issue is considered are United States v. 
L. Cohen Grocery Co. (1921) 255 U. S. — , 41 Sup. Ct. 298, and Weeds Inc. v. 
United States (1921) 255 U. S. — , 41 Sup. Ct. 306. 
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Objections to the Trading with the Enemy Act and its pro- 
visions for seizing enemy-owned property were confined to the 
procedure for determining disputes as to ownership. In hold- 
ing the objections unfounded * the court indicated clearly that 
the statute is within the war power. " There can be no 
doubt", declared Mr. Justice Holmes, "that Congress has 
power to provide for an immediate seizure in war times of 
property supposed to belong to the enemy, as it could provide 
for an attachment or distraint, if adequate provision is made 
for a return in case of mistake." " The statute," said Mr. Jus- 
tice Van Devanter, " is strictly a war measure, and finds its 
sanction in the constitutional provision (article I, section 8, 
clause 1 1 ) empowering Congress ' to declare war, grant letters 
of marque and reprisal, and make rules concerning captures 
on land and water '." The power to seize is not confined to 
property actually belonging to the enemy. It includes prop- 
erty suspected of enemy-ownership, provided there is adequate 
procedure for correcting mistakes. Neither case involved any 
question as to the ultimate disposition of the proceeds of prop- 
erty duly adjudicated to belong to an enemy. That the " rules 
concerning captures " may include ultimate confiscation as well 
as seizure and sale is, however, clear enough from one of the 
cases cited by Mr. Justice Van Devanter. 

The power of Congress to limit the time in which proposed 
amendments to the Constitution must be ratified by the states 
was sanctioned in Dillon v . Gloss. 3 The opinion of the court 
went further than necessary and affirmed that, even in the ab- 
sence of any time limit specifically set by Congress, an amend- 
ment proposed to the states for ratification would die a natural 
death if not ratified within a reasonable time. Proposal and 
ratification were said to be contemplated by the Constitution as 
"succeeding steps in a single endeavor "and therefore steps 
that must be reasonably near each other in time. Amendments 
are to be proposed only when deemed necessary by Congress, 
from which it follows that proposed amendments are to be 

1 Central Trust Co. v. Garvan (1921), 254 U. S. 554, 41 Sup. Ct. 214; Stoehr v. 
Garvan (1921) 255 U. S. —,41 Sup. Ct. 293. 

2 (1921) 256 U. S. — , 41 Sup. Ct. 510. 
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" considered and disposed of presently." So too the require- 
ment of ratification by three-fourths of the states looks to an 
expression of " the will of the people in all sections at rela- 
tively the same period, which of course ratification scattered 
through a long series of years would not do." These various 
implications are as much a part of the Constitution as if clearly 
expressed therein. Thus the decision, instead of confining 
itself to the point that the power to propose amendments in- 
cludes the power to limit the period for ratification, goes so far 
as to deny to Congress the power to extend the period of ratifi- 
cation beyond a reasonable time. This seems to violate the 
canon of constitutional construction to the effect that the court 
will not pass upon constitutional questions unless they are 
clearly presented and must be answered in order to dispose of 
the controversy in hand. Such action can be regarded as jus- 
tified only if the restriction imposed by Congress on the ratifica- 
tion of the Eighteenth Amendment could be supported on no 
narrower ground. Yet obviously it would require less judicial 
invention to assume that the power to propose includes the 
power to limit the interval for ratification than to discover that 
the Constitution itself sets such a limit. In the case at bar it 
was affirmed that the power to make the limit a definite one is 
" a matter of detail which Congress may determine as an inci- 
dent of its power to designate the mode of ratification." The 
seven-year limit set for the ratification of the Eighteenth 
Amendment was said to be reasonable, by which is evidendy 
meant reasonably long. This is supported by reference to the 
fact that the first seventeen amendments were all ratified within 
four years and some within a single year after their proposal. 
No hint is given as to the span of life which a proposal of 
amendment might enjoy if not specifically restricted by Con- 
gress, though a reference is made to an attempt by Ohio to 
resuscitate one proposal eighteen years after its partial ratifica- 
tion and to the division of opinion expressed as to whether 
such revival was possible. 

The Eighteenth Amendment came in indirectly for consider- 
ation in another case. In Street v . Lincoln Safe Deposit Co., 1 

1 (1920) 254 U. S. 88, 41 Sup. Ct. 31. 
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eight members of the court thought that the Volstead Act did 
not mean to forbid the deposit in a public warehouse of liquor 
acquired by its owner prior to the Eighteenth Amendment and 
designed by him solely for consumption in his home by him- 
self and guests. In concurring in the result of the decision 
Mr. Justice McReynolds expressed his belief that the statute 
prohibited such possession but insisted that the Eighteenth 
Amendment gave no such power to Congress, " since manufac- 
ture, sale and transportation are the things prohibited ", and 
" not personal use." Even under this interpretation it would 
seem that Mr. Street would have to have his indulgence and 
his parties in his vault in the warehouse, unless Mr. Justice Mc- 
Reynolds should insist that transportation from the warehouse 
to his home was not transportation. How far his brethren 
agreed with him as to the meaning of the Amendment is not 
disclosed. Since the majority in the National Prohibition 
Cases * held that the power conferred by the second section of 
the Amendment justifies a ban on the manufacture of liquor 
conceded by the pleadings to be non-intoxicating, it is unlikely 
that they would follow Mr. Justice McReynolds in clinging so 
close to the letter of the first section. 

The important question whether Congress may regulate the 
nomination of United States senators was considered in New- 
berry v. United States * and disposed of in a way to declare un- 
constitutional the particular statute under which Senator New- 
berry was convicted but to leave us in doubt as to what Con- 
gress may now do. The federal statute limiting expenditures 
to secure nominations for senator was passed before the Seven- 
teenth Amendment substituted election by the people for elec- 

1 Rhode Island v. Palmer (1920) 353 U. S. 350, 40 Sup. Ct. 486, Political 
Science Quarterly, vol. 35, p. 416. In a dissent to this case filed subsequent to 
the announcement of the decision and therefore not noted in last year's review of 
decisions, Mr. Justice Clarke put himself on record as agreeing with Mr. Justice 
McKenna that the "concurrent power" of Congress to enforce the prohibitions of 
the first section of the Eighteenth Amendment could not be exercised independently 
of the states. He objected also to congressional prohibition of liquor conceded to 
be non-intoxicating and insisted that " the scope of the first section cannot constitu- 
tionally be enlarged by the language contained in the second section." 

! (1921) 256 U. S. — , 41 Sup. Ct. 469. 
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tion by the state legislatures. The Amendment left undisturbed 
the provision in the original Constitution that " the times, 
places and manner of holding elections for senators and repre- 
sentatives shall be prescribed in each state by the legislature 
thereof, but the Congress may at any time by law make or alter 
such regulations." According to four members of the court, 
the method of securing nominations is part of the manner of 
holding elections. Mr. Justice Pitney says that " an election is 
the choosing of a person by vote to fill a public office ". It is 
a complex process requiring elimination of aspirants prior to 
the final choice. Trial heats are a part of the final race for the 
prize. Even if " election " is construed narrowly to include 
only the final choice between competing nominees, the " neces- 
sary and proper" clause grants power to regulate the manner 
of securing nominations because of the intimate relation between 
nomination and election. In a separate dissent Chief Justice 
White points out that there is a widespread conviction that the 
influence of the nomination is largely determinative of the elec- 
tion and reminds us that sometimes the result of the contest 
for nomination renders the subsequent election merely perfunc- 
tory. In the opinion of the court Mr. Justice McReynolds 
takes a diametrically opposite stand. Nomination may be pre- 
requisite to election but it is no part of the manner of holding 
the election. Control over nominations is not necessary in 
order to effectuate the control vested over elections. Congres- 
sional regulation of senatorial nominations " would interfere 
with purely domestic affairs of the state and infringe upon liber- 
ties reserved to the people." 

Had this broad position been accepted by five members of 
the court, there would be no doubt as to the scope of the de- 
cision. But Mr. Justice McKenna, who was one of the five who 
composed the bare majority voting against the constitutionality 
of the statute, announced that he " concurs in this opinion as 
applied to the statute under consideration which was enacted 
prior to the Seventeenth Amendment; but he reserves the 
question of the power of Congress under that amendment." 
He adds no elucidation of his position. All that the Seven- 
teenth Amendment did was to transfer the election of senators 
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from the state legislatures to the state electorates. At the time 
Congress passed the statute in question, representatives were 
chosen by electorates. As to nominations for representative, 
the statute may possibly still survive. Congress may possibly 
have power to pass a new statute limiting expenditures to 
secure nominations for senator. These questions are still open 
by reason of Mr. Justice McKenna's refusal to allow them to 
be closed by the decision in the Newberry Case. His position 
clearly contradicts the statement in Mr. Justice Pitney's dissent- 
ing opinion that it is undisputed that for present purposes the 
statute before the court is to receive the same construction and 
effect as if enacted after the adoption of the Seventeenth 
Amendment. Mr. Justice McKenna obviously agrees with the 
declaration of Mr. Justice McReynolds that "the criminal 
statute now relied upon antedates the Seventeeth Amendment 
and must be tested by powers possessed at time of its enact- 
ment." The reason given is that " an after-acquired power can 
not ex proprio vigore validate a statute void when enacted." 
To this is added that " a concession that the Seventeenth 
Amendment might be applicable in this controversy if assisted 
by appropriate legislation would be unimportant, since there is 
none." The four dissenting justices think the Seventeenth 
Amendment applicable without subsequent legislation, but do 
not tell us why — at least not so as to be understood. For all 
that appears, they think that the nomination was an integral 
part of the election when the choice was by the legislatures. 
Four of the majority, Justices McReynolds, Holmes, Day and 
Van Devanter, think nominations distinct from elections when 
elections are by the people as well as when they are by the 
legislature. Mr. Justice McKenna agrees as to nominations 
for election by the legislature. He thinks that when election 
is by the people, nominations may be part of the election or so 
closely related thereto that the regulation of nominations may 
be necessary and proper to the control of the manner of the 
election ; but he refuses to apply to nominations for election by 
the people a statute passed before popular election had been 
substituted for choice by the legislature. 

Mr. Justice McKenna's position is one that is hard to accept 
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in full. One conceivably may agree that nomination is a less 
integral part of legislative choice than of popular election. 
Nominations are far from necessary prerequisites to election by 
a small body of men meeting recurrently. When the power to 
choose was vested in the state legislatures, there was reason to 
leave with them the power to choose between possible prelimi- 
naries to choosing. It is less necessary and less proper for 
Congress to regulate nominations to be acted on by state legis- 
latures than to regulate those to be considered by the electorate. 
So before the Seventeenth Amendment a distinction might be 
drawn between congressional power to restrict the expenditures 
of candidates for nomination as representative and the applica- 
tion of similar restrictions on candidates for nomination as 
senator. The distinction depends on differences in the char- 
acter of the election and the composition of the electing body. 
But such differences between senators and representatives were 
abolished by the Seventeenth Amendment. Since then, sena- 
tors like representatives have been elected by the people. If 
the impediment to congressional control of nominations for 
senator was the fact that senators were chosen by legislatures, 
that impediment was removed by vesting the choice in the 
electorate. When Congress passed the statute which Senator 
Newberry was charged with violating, senatorial nominations 
were not within its constitutional scope because of the character 
of senatorial elections. When the character of senatorial elec- 
tions is changed, nominations for the new method of election 
come within the constitutional scope of the statute. This is not 
denying that " an after-acquired power can not ex proprio vigore 
validate a statute void when enacted." It is saying that when 
the constitutionality of the application of a statute depends 
upon the constitutional character of the situation to which it is 
applied, it depends upon the constitutional character of the situa- 
tion to which it is applied. The statute when passed applied 
of its own force to all nominations for election by the people. 
Such nominations at that time were confined to nominations 
for representative. When nominations for senator join the class 
of nominations to which the statute may constitutionally apply, 
the statute may constitutionally apply to nominations for sen- 
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ator. An Act of Congress constitutionally applicable only to 
territories could not apply to California when California was 
part of Mexico, but without re-enactment it may apply to Cali- 
fornia as soon as California becomes a territory of the United 
States. If, therefore, Mr. Justice McKenna would apply to 
Mr. Newberry a statute passed after the Seventeenth Amend- 
ment, he should, it would seem, apply to senatorial nominations 
subsequent to the amendment a statute passed prior thereto. 

The constitutionality of the new banks created by the federal 
Farm Loan Act was sustained in Smith v. Kansas City Title & 
Trust Co. 1 The opinion relies to some extent on the facts that 
the banks were to make certain investments in United States 
bonds and that the Secretary of the Treasury was authorized to 
make use of them as depositories of public money and as finan- 
cial agents of the government. The fact that such use had not 
yet been made was held unimportant, and the court declined to 
consider the contention that the provisions for these powers 
or duties were mere pretexts and no substantial part of the 
scheme. The opinion does not authorize federal banks which 
have no relation to the fiscal operations of the United States, 
but it falls short of laying down specifically that the relation 
provided for in the Farm Loan Act is essential to its constitu- 
tionality. The explicit adjudication that no valid objection can 
be predicated on the private character of the banking business 
authorized or on the degree to which the banks are privately 
owned and controlled makes it evident that Congress may estab- 
lish any system of national banks that it pleases by giving them 
subsidiary functions in aid of the Treasury. 8 

1 (1921) 255 U. S.— , 41 Sup. Ct. 243. 

'Justices Holmes and McReynolds declined to express themselves on the validity 
of the statute, since they contended that the court had no jurisdiction of the contro- 
versy. The action was a bill brought by a shareholder in a state bank to restrain the 
bank from investing in bonds issued by the federal farm-loan banks. The majority 
held that the suit arose under the Constitution of the United States because the de- 
termining question was whether the bonds were valid or invalid and this depended 
upon the constitutionality of the act of Congress. The minority thought this question 
material only because the state law made it so and declared that the cause of action 
arose under the state law and not under the Constitution or laws of the United States- 
Mr. Justice Holmes insisted that a case cannot arise under federal law unless such 
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An effort by the national government to punish the individ- 
uals responsible for the deportation of other individuals from 
Bisbee, Arizona, to points in other states was frustrated by the 
decision in United States v. Wheeler. 1 No federal statute spe- 
cifically forbade the expulsive enterprise, but the indictment was 
framed on the theory that the defendants had violated the Act 
of Congress punishing conspiracies to deprive citizens of the 
United States of rights or privileges secured to them by the 
Constitution or laws of the United States. Some of the persons 
expelled were citizens of Arizona whose only federal right to 
remain unmolested in Arizona was necessarily predicated on the 
privileges and immunities clause of the Fourteenth Amendment. 
Others were citizens of other states who might therefore claim 
protection against discriminatory state action under the privi- 
leges and immunities clause of the original Constitution. But 
both clauses are directed against state action only, and this im- 
munity against state action was held not to be infringed by the 
acts of private individuals. The deportees, therefore, suffered 
no interference with any rights or privileges secured to them by 
the federal Constitution.* 

law creates at least a part of the cause of action by its own force. Mr. Justice Day 
answered with a quotation from Marshall that a case arises " under the Constitution 
or a law of the United States whenever its correct decision depends upon a construc- 
tion of either." 

1 (1921) 254 U. S. 281, 41 Sup. Ct. 133. 

* Undoubtedly Congress might under the commerce clause forbid forcible abduc- 
tion across state lines, as it may punish voluntary journeys across state lines for 
immoral purposes. 

Though do major issue as to the extent of the commerce power of Congress came 
before the court at the last term, three minor cases on the subject may be worth 
mentioning. In Economy Light and Power Co. v. United States (1921) 255 U. S. 
— , 41 Sup. Ct. 409, it was declared that " a river having actual navigable capacity 
in its natural state and capable of carrying commerce among the slates is within the 
power of Congress to preserve for purposes of future transportation, even though it 
be not at present used for such commerce, and be incapable of use according to 
present methods, either by reason of changed conditions or because of artificial ob- 
structions." 

Philadelphia & Reading Ry. Co. v. Di Donato (1921) 256 U. S. — , 41 Sup. Ct. 
516, held that a flagman whose duties require him to flag all trains, interstate and 
intra-state, is engaged in interstate commerce so as to come within the federal Em- 
ployers' Liability Law without regard to the movement of the particular train he is 
flagging at the time of his injury. His service concerns "the safety of both com- 
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The question whether a federal tax is direct or indirect within 
the meaning of the constitutional clause requiring direct taxes 
to be apportioned among the states according to population 
seems to belong more appropriately to the law of the federal 
system than to the law of private rights and immunities, since 
the restriction as to direct taxes was imposed in the interest of 
the states rather than of individuals. Contentions that certain 
applications of the federal income tax and the federal estates 
tax resulted in imposing a direct tax without the required appor- 
tionment were rejected by the court during the past year. The 
federal estates tax was alleged to be a direct tax because im- 
posed directly on the estate and therefore unescapable and not, 
like a legacy tax, on the privilege of receiving the legacy and 
therefore avoidable. This astute distinction was brushed aside 
in New York Trust Co. v. Eisner * " on the practical and histor- 
ical ground that this kind of a tax always has been regarded as 
the antithesis of a direct tax ; ' has ever been treated as a duty 
or excise, because of the particular occasion which gives rise to 
its levy'." Mr. Justice Holmes concluded curtly: " Upon this 
point a page of history is worth a volume of logic." 

The present theory of the court as to the Sixteenth Amend- 
ment is that it gave Congress no new power to tax but merely 
removed the requirement of apportionment from such federal 
income taxes as had previously been held to be direct taxes. 
Now the court does not inquire whether a tax on income is a 
direct tax by reason of the source of the income in question, 
since federal taxes on income may be levied without apportion- 
ment whether the income is from property or from labor or 

merces and to separate his duties by moments of time or particular incidents of its 
exertion would be to destroy its unity and commit it to confusing controversies." 

Williams v. United States (1921) 255 U. S. — , 41 Sup. Ct. 365, re-affirmed the 
constitutionality of the Reed Amendment which prohibited the transportation of in- 
toxicating liquor into any state whose laws prohibit its manufacture or sale for bever- 
age purposes. The ingenuity of counsel raised the new objection that the diversity 
in state laws made the act give a preference to ports of one state over those of 
another, but the court replied that this had been met by the prior rulings that differ- 
ences due to divergent state laws do not create any want of uniformity in the federal 
statute which makes those laws the test of its application. 

1 (1921) 256 U. S. — , 41 Sup. Ct. 506. 
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business. But in order to enjoy this dispensation the proceeds 
from property must be really income. In several cases ' de- 
cided during the past term it was held that profit from the sale 
of capital is income. This had been held previously in inter- 
preting the federal corporation tax of 1 909 ; and a definition of 
income which included profit from capital had been put forth in 
the Stock Dividend Decision 2 as an interpretation of the term 
" income " in the Sixteenth Amendment. On the basis of these 
earlier pronouncements Mr. Justice Clarke summarily disposed 
of refined legal and economic arguments that profit from capital 
is really still capital and not income. The result satisfied all 
the members of the court, but Justices Holmes and Brandeis 
announced that " because of prior decisions " they " concur only 
in the judgment." J 

'Merchants' Loan & Trust Co. v. Smietanka (1921) 255 U. S. — , 41 Sup. Ct. 
386; Eldorado Coal & Mining Co. v. Mager (1921) 255 U. S. — , 41 Sup. Ct. 390 J 
Goodrich v. Edwards (1921) 255 U. S. — , 41 Sup. Ct. 390; Walsh v. Brewster 
(1921) 255 U. S. — , 41 Sup. Ct. 392. 

2 Eisner v. Macomber (1921) 252 U. S. 189, 40 Sup. Ct. 189; Political Science 
Quarterly, yol. 35, p. 427. 

3 In addition to deciding the constitutional issue the court construed the federal 
statutes so as to make them tax as income only the amount by which the selling-price 
of property exceeds its original cost. The treasury had been insisting that the gov- 
ernment might take toll from the excess of the selling-price over the value of the 
property in 1913 when the Sixteenth Amendment became effective, but the Solicitor 
General conceded in argument that this interpretation of the statute was erroneous. 
As the statutes are now interpreted, there is income only to the extent of the actual 
profit on each sale, and such profit is taxed only to the extent that it represents gain 
accrued since 1913. Both of these results are attributed to the presumed intention 
of Congress, so that we have no decision as yet that the Constitution would not per- 
mit Congress to include in taxable income the gain accrued before the Seventeenth 
Amendment and realized by sale thereafter or the realized gain that had accrued 
since the Seventeenth Amendment without subtracting the unrealized loss that had 
accrued prior. Since, however, the statutory interpretations were reached without 
very clear warrant in the language used by Congress, it is not unnatural to infer that 
they were influenced by a care for constitutional propriety. Congress has acquiesced 
in the immunity accorded to gain accrued prior to the Seventeenth Amendment. It 
has now confined the tax on corporate dividends to such part thereof as represents 
gain to the corporation since the Seventeenth Amendment, although previously it bad 
with the court's approval treated corporate dividends as taxable income to their full 
value without regard to the time when the corporation earned the profit from which 
they came. Doubtless Congress will also follow the court in exempting mere paper 
gains from 1913 when the value of the property in 1913 was less than its original 
cost. 
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B. Restrictions on the States because of Powers enjoyed by the 

United Stales 

Such few questions as arose with regard to state police meas- 
ures objected to as regulations of interstate commerce were rel- 
atively trivial. 1 More important issues were raised by exercises 
of the state taxing power alleged to be in conflict with the com- 
merce clause. These issues are confused with complaints that 
the taxes offend the due-process and equal-protection clauses of 
the Fourteenth Amendment so that separation is sometimes 
difficult. Bowman v. Continental Oil Co., 2 however, raised a 
clean-cut commerce issue. This involved the same tax which 
had been considered by the court a year before in a case sent 
back to the court below for the ascertainment of further facts. 
Upon the rehearing it appeared that of the oil of extra-state 
origin sold by the defendants in New Mexico only about five 
per cent was still in the original packages. One of the taxes 
objected to was a license tax on the distribution of gasoline 

'In Western Union Telegraph Co. v. Speight (1920) 254 U. S. 17, 41 Sup. Ct. 
11, state law was held not applicable to a telegraph message sent between points in 
the same state over lines which were partly in another state. Mr. Justice Holmes 
declared that the mode of transmission actually employed determined the character 
of the message and that even if the routing was unreasonable and wrong " the liability, 
if it existed, would not be a liability for an intra-state transaction that never took 
place but for the unwarranted conduct and the resulting loss." 

International Bridge Co. v. New York (1920) 254 U. S. 126, 40 Sup. Ct. 56, 
required an international bridge company to obey a duty imposed by a state charter 
to maintain a roadway for vehicles and a pathway for pedestrians. Such bridges 
belong to the subject matters of commerce which permit of diversity of regulation 
over which the state may act until Congress indicates its desire that state law shall 
not prevail. 

Even when the subject matter requires uniformity of regulation so that the power 
of commerce is exclusive the states are allowed to enforce laws which are thought to 
have an effect so trivial as not to amount to regulation. Under this doctrine the 
states are allowed to impose minor requirements on interstate trains for the securing 
of a sufficiently important local interest. But in St. Louis & Santa Fe Ry. Co. v . 
Missouri (1921) 254 U. S. S3S, 41 Sup. Ct. 192, an attempt by a state commission 
to compel interstate trains to make a detour to stop at a city of four thousand inhabi- 
tants was held an undue interference with interstate commerce where compliance 
would add ten miles to the route of the through trains and the maintainence of six- 
teen additional miles of track and where the reasonable requirements of the city were 
met by seven daily local trains each way. 

1 (1921) 256 U. S. — , 41 Sup. Ct. 606. 
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which required a flat fee of $50 for each place of distribution. 
Under the statute it was unlawful to carry on any business with- 
out paying the fee. Since the interstate and the local business 
were necessarily conducted by the same instrumentalities, accord- 
ing to the assumption of the court, and the tax itself was by 
nature indivisible, the demand was held invalid as a burden on 
interstate commerce. Another tax of two cents on each gallon 
sold was held divisible and properly imposed on the sales not in 
the original packages but unconstitutional as to the other five per 
cent of sales. Oil used by the defendant in its own business 
was held subject to an excise measured by the gallon, since such 
oil had passed beyond interstate commerce. The decision 
makes clear that a tax on sales in any and every manner is in- 
applicable to the first sale within the state of goods in the origi- 
nal package in which they have come from another state, but 
the opinion does nothing to tell us why such sales are within 
the protection of the commerce clause when that protection is 
not a shield against state taxes on peddling goods still in the 
original package or on such goods as part of the general mass 
of property within the state. 

A little light on this difference may possibly be thrown by an 
expression in the opinion in Bethlehem Motors Corporation v. 
Flint. 1 The statute there declared unconstitutional imposed a 
tax of $500 on persons or corporations engaged in the busi- 
ness of selling automobiles within the state. Where the manu- 
facturer had at least three-fourths of his assets invested in 
property within the state or in securities issued by the state or 
its subdivisions, the tax was only $100. This discrimination 
was readily seen to be one from which extra-state manufacturers 
would suffer, and it was declared to be a denial of equal protec- 
tion to persons within the jurisdiction and an invalid regulation 
of interstate commerce if the complainant was not a person 
within the jurisdiction. The simple ground on which the case 
might easily have been decided is that the tax discriminated 
against sales of automobiles of extra-state origin and hence was 
a regulation of interstate commerce whether the cars were sold 

1 (1921) 256 U. s. — , 41 Sup. Ct. 571. 
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in their original packages or not. This undoubtedly was one 
of the grounds of the decision, but the case seems to go further 
than this. For Mr. Justice McKenna, after saying that it was 
doubtful whether " the automobiles had passed out of interstate 
commerce and had reached repose in the state, and blend [«V] 
with the other things of the state ", continued : 

But comment is not necessary. It is the finding of the court that the 
automobiles were in the hands of the consigning corporations, and, 
therefore, a tax against them was practically a tax on their importation 
into the state. It is not necessary to say that it would be useless to 
send them to the state if their sale could be prevented by a prohibitive 
tax or one so discriminating that it would prevent competition with the 
products of the state. 

Here is fear of a prohibitive tax quite distinct from fear of one 
that discriminates against interstate commerce. Special taxes 
on the sale of particular selected articles may impede the in- 
troduction of those articles into the state though their inclusion 
in the general property tax would not. This may explain why 
the Supreme Court allows a tax on the property still in the origi- 
nal package but forbids a tax on its sale. It would justify a 
distinction between special taxes on the sale of particular arti- 
cles and a general tax on peddlers. It does not, however, clear 
away the confusion created by two decisions of the preceding 
term,' since the tax sustained on the extra-state dealer who 
peddled his soft drinks in their native bottles and cases was not 
a general tax on all peddling but one of several special taxes on 
the peddling of specifically enumerated articles. The only dis- 
tinction left us is that between taxes on sales in any and every 
way and taxes on sales in some peculiar way as by auctioneers 
or peddlers. The former may possibly prove a more serious 
impediment to interstate commerce than the latter. Moreover 
the court is justified in looking askance at all special excises on 
the sale of selected articles where the amount of the demand is 
not varied according to the profitability of the business done. 
Some time in the future the Supreme Court may see fit to 

' See Political Science Quarterly, vol. 35, pp. 424-425. 
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state clearly why it draws the line where it does instead of leav- 
ing us to surmise as to possible pragmatic justifications for its 
fairly fine distinctions. 

Several years ago it was established that a general state-wide 
tax on net income may levy tribute on the net income derived 
from interstate commerce by a domestic corporation. Next 
the same sort of a tax was applied to a non-resident individual. 
Last year in Underwood Typewriter Co. v. Chamberlain' the 
same grace was granted to a net-income tax confined to corpo- 
rations, without reference to any possible distinction between a 
tax on all and a tax on less than all. The unconsoled com- 
plainant was a foreign corporation. It objected also that Con- 
necticut had assessed more of its income than could rightly be 
regarded as the fruit of Connecticut business, but the court held 
that it had failed to prove its case. 

Another failure to adduce sufficient facts to bring into opera- 
tion the constitutional principle relied on appears in Postal 
Telegraph-Cable Co. v. Fremont * which sustained a specific tax 
of $60 on the local, non-federal business of a telegraph com- 
pany, although it was conceded that this business had for the 
past two years been run at a loss. The court recognized that 
specific excises on local business must be fixed with due rela- 
tion to interstate business, but it found the particular tax mod- 
est in amount and said that mere proof of loss on local business 
for a short period with no showing as to the volume of such 
business was not enough to convict a $60 tax of sin against 
interstate commerce. Though the principle here relied on by 
the telegraph company has several times been looked at with 
approval, no case has thus far been held to come within it. 

Though the approved doctrine seems to be that the states 
cannot tax interstate commerce, the fact is that they can if only 
they go about it in the right way. In St. Louis & E. St. L. 
Electric Ry. Co. v. Missouri ' an electric railroad operating 
wholly on an interstate bridge complained of an assessment 



1 (1920) 254 U. S. 113, 41 Sup. Ct. 45. 
"(1921) 255 U. S. — , 41 Sup. Ct. 279. 
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which was concededly $173,000 in excess of the value of its 
tangible property. It contended that the value thus reached 
consisted solely of its franchise to do interstate commerce, but 
the court informed it that a good part came from the private 
contracts by which it secured traffic from connecting lines. It 
added that " even the franchise of a corporation, if not derived 
from the United States, although that franchise is the business 
of interstate commerce, is subject to state taxation as part of 
its property." Obviously it is impossible to tell how much of 
the company's earnings come from the chance to serve custo- 
mers and how much from the readiness of customers to be 
served. Neither one alone is worth anything. The so-called 
intangible property here assessed was substantially a capitaliza- 
tion of earning power and the tax is in effect on interstate com- 
merce when its amount is determined by the fruits of such 
commerce. 

One of the objections advanced against a Minnesota statute 
penalizing advocacy that men should not enlist in the armed 
forces of the United States or should not assist the United 
States in war, was that Congress had already dealt with the 
matter. In Gilbert v. Minnesota * seven members of the court 
found this objection not tenable. The reporter states that " the 
Chief Justice, being of the opinion that the subject-matter is 
within the exclusive legislative power of Congress, when exer- 
cised, and that the action of Congress has occupied the whole 
field, therefore dissents." Mr. Justice Brandeis was more elabo- 
rate in pointing out that the national government might well 
have a policy with regard to free speech with which this state 
statute would be inconsistent. He noted that the Minnesota 
act went beyond the federal Espionage law and forbade discus- 
sion which the federal government intentionally left unrestrained. 
He insisted further that, since responsibility for the conduct of 
war is vested exclusively in Congress, state legislation on the 
subject is necessarily void unless authorized by Congress. But 
the majority, through Mr. Justice McKenna, answered that this 
country is one composed of many, that in time of war the states 



1 (1930) 254 U. S. 325, 41 Sup. Ct. 125. 
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and the United States are in the same boat, and that the states 
may cooperate with the United States to keep the boat from 
rocking. These are not his exact words but they express his 
meaning. On the question of actual conflict between the state 
and federal law he said nothing, contenting himself with refut- 
ing the contention that " all power of legislation regarding the 
subject-matter contained in the statute is conferred upon Con- 
gress and withheld from the states." Mr. Justice Holmes con- 
fined his concurrence to the result. 

In several cases state taxation of railroads under federal con- 
trol was held to be expressly sanctioned by Congress, so that no 
constitutional issue arose. Congress had, however, forbidden 
state taxation of the bonds issued by the federal land banks, 
and this restriction was sustained in Smith v. Kansas City Title 
& Trust Co.* The opinion indicates that state taxation would 
be improper without any prohibition by Congress and that these 
banks like the national banks are federal instrumentalities which 
the state may tax only as permitted by Congress. 

In interpreting the Act of Congress which permits the state 
to tax national bank stock but not at a greater rate than that 
assessed on other moneyed capital in the hands of individual 
citizens, Merchants' National Bank v. Richmond" held that 
" other moneyed capital " is broader than capital invested in 
state banks and includes all capital loaned at interest, since such 
capital comes in competition with national banks. The decision 
raises doubts as to the taxation of national bank stock in all 
states which classify different kinds of property for different 
rates of levy. It suggests the question whether states which 
substitute income taxes for taxes on intangibles may tax the 
income from national bank stock. Such a tax is not within the 
language of the Act of Congress permitting a tax on the shares 
in the hands of their holders, but it is not impossible for the 
court to hold that a tax on the income is in substance a tax on 
the source thereof. 

Exercises of state police power are also subject to the limita- 

1 (1921) 255 U. S. — , 41 Sup. Ct. 243. 

2 (1921) 256 U. S. — , 41 Sup. Ct. 619. 
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tion that they must not interfere with instrumentalities of the 
national government. In Minnesota v. Martinson ' a certain 
Mr. Whipple, who had been convicted of violating a state stat- 
ute restricting the sale of certain drugs, contended that the state 
statute interfered with the enforcement of the federal statute 
imposing a license tax on persons selling such drugs and speci- 
fying certain records to be kept by those from whom the tax is 
due. The contention was held unwarranted because the court 
could not find the interference alleged. 

In Johnson v. Maryland,* however, a state police statute was 
found to interfere with the conduct of the post office by the 
national government. A general state law requiring licenses 
for drivers of automobiles was held inapplicable to employees 
of the post-office department driving government motor trucks 
carrying United States mail. Mr. Justice Holmes conceded 
that such drivers might possibly be subject to state regulation 
in such minor matters as the mode of turning at the corners of 
streets, but of the law before him he said : 

It seems to us that the immunity of the instruments of the United 
States from state control in the performance of their duties extends to 
a requirement that they desist from performance until they satisfy a 
state officer upon examination that they are competent for a necessary 
part of them and pay a fee for permission to be so. Such a require- 
ment does not merely touch the Government servants remotely by a 
general rule of conduct ; it lays hold of them in their specific attempt 
to obey orders and requires qualifications in addition to those that the 
Government has pronounced sufficient. It is the duty of the Depart- 
ment to employ persons competent for their work and that duty it 
must be presumed has been performed. 

The opinion makes us curious whether the court will allow state 
and municipal speed laws to apply to trucks carrying United 
States mail. Each case of this kind involves a balancing of the 
interest of the state against that of the United States. When 
the court finds the local interest predominant it can readily say 
that the state law affects the national government only indirectly 



•(1921) 256 U. S. — , 41 Sup. Ct. 425. 
'(1920) 254 U. S. 51, 41 Sup. Ct. 16. 
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or incidentally. Mr. Justice Holmes indicates that state police 
power will be allowed more latitude than state taxing power, 
but he makes clear that the states may not wield as great police 
control over the instrumentalities of the national government as 
over interstate commerce. What is held to affect commerce 
only indirectly may be adjudged to affect a federal instrumen- 
tality directly. Constitutional principles in all their majesty still 
have great play in their joints. 

II. Government and the Individual 
A . Restrictions on National Power 

Several of the cases already reviewed for their bearing on the 
scope of national power deal also with restrictions on national 
power in behalf of individual liberty. The food control act was 
declared unconstitutional because its proscription of " any un- 
just or unreasonable rate " and of " excessive prices " was so 
vague as to fail to inform the accused " of the nature and cause 
of the accusation " as required by the Sixth Amendment.* The 
absence of a standard in a criminal statute was held also to deny 
due process of law and to be an unconstitutional delegation of 
legislative authority to the judiciary. The constitutional restric- 
tions thus violated were held to be applicable to the war power, 
so that the question whether the statute was within the scope of 
the war power was not considered. 

The two cases * sustaining seizures by the alien property cus- 
todian affirmed that citizens claiming the property seized were 
not denied due process of law because the question of enemy 
ownership could not be determined judicially prior to the sei- 
zure. It was enough that they might bring suit later to try the 
issue of ownership. 

The excess-profits tax was objected to on the ground that it 
was so glaringly unequal as to produce baseless and arbitrary 
discriminations and so offend against the due-process clause of 
the Fifth Amendment. The statute imposes a special progress- 
ive tax on corporate income in excess of certain percentages of 

1 Cases cited in note 2, page 469) supra. 
•Note 1, page 470, supra. 
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the invested capital. This was construed to mean the value of 
the capital at the time it was put into the enterprise and not its 
enhanced value at the time the income was derived. This con- 
struction, it was held in La Belle Iron Works v. United States, 1 
did not produce arbitrary discriminations. All are treated alike 
so far as they are similarly circumstanced. It is reasonable to 
take original value without allowing for appreciation, since the 
former is certain and the latter may be made certain only by a 
sale which withdraws the property from the enterprise. The 
opinion of Mr. Justice Pitney leaves us in doubt as to the rela- 
tion between the Fifth Amendment and the taxing powers of 
Congress. In several earlier opinions Chief Justice White had 
declared that the Fifth Amendment does not limit the federal 
taxing power. He recognized, however, that a tax might be so 
arbitrary as to amount to confiscation and so be not a tax but 
an exaction beyond any power conferred. Mr. Justice Pitney 
seems to leave this position intact when he says that " we deal 
with the present criticism only for the purpose of refuting the 
contention, strongly urged, that the tax is so wholly arbitrary as 
to amount to confiscation." Yet he does not say that the Fifth 
Amendment does not limit the taxing powers of Congress. He 
gives little hope of relief from discriminatory federal taxes when 
he points out that the Fifth Amendment has no equal-protec- 
tion clause and declares that " of course it will be understood 
that Congress has very ample authority to adjust its income 
taxes according to its discretion, within the bounds of geo- 
graphical uniformity." Any doctrine that the Fifth Amendment 
has no application to federal taxing power is wholly indefensi- 
ble. It is, however, a tenable position that the requirement of 
due process in federal taxation condemns only those vices which 
Chief Justice White would have regarded as so flagrant as to 
deprive the exaction of the character of a tax. It seems cer- 
tain that no federal tax will be held wanting in due process of 
law unless it is very, very bad. Peccadillos which would bring 
a state tax into conflict with the Fourteenth Amendment will not 
be enough to condemn a federal tax under the Fifth Amend- 
ment. 

*(i92i) 256 U. S. — , 41 Sup. Ct. 528. 
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That the Fifth Amendment limits Congress in devising pro- 
cedure to collect federal taxes is the almost inevitable inference 
from Goldsmith-Grant Co. v. United States, 1 which sustained 
the confiscation of an automobile transporting liquor in fraud of 
the revenue laws, though the title of the car was in an unpaid 
conditional vendor who had no part whatever in its sinful frolic. 
Mr. Justice McKenna recites the laws of Moses and the law of 
deodands with their animistic ascriptions of responsibility to 
inanimate objects, and adds the practical consideration that the 
importance to the government of this method of enforcement 
justifies the hardship on one who, though innocent, had never- 
theless turned over his car to the bad man who used it for evil 
ends. The opinion expressly reserves the questions whether 
errant property stolen from its owner or such valuable property 
as Pullman cars and ocean greyhounds may constitutionally be 
subject to the fangs of this drastic statute. The plain implica- 
tion is that there is a limit to such confiscation and that the 
limit is set by the Fifth Amendment. 

Mr. Burleson's denial of second-class mailing privileges to 
Mr. Victor Berger's newspaper was sustained in Milwaukee 
Social Democratic Publishing Co. v. Burleson. 2 Due process 
of law was held to be satisfied by the hearing given by the Post 
Office Department and the review given by the courts on the 
question whether there was substantial evidence to support the 
order. Past sins were regarded as sufficient justification for 
denying second-class rates to future issues until a new applica- 
tion is made and approved. Mr. Justice Holmes dissented on 
the ground that the Postmaster-General was without statutory 
authority for his order. The answer of the majority to this 
objection shows almost miraculous power to read between the 
lines to find what the lines neglect to say. Mr. Justice Bran- 
deis added constitutional " doubts" to his dissent, and urged that 
the court should avoid a construction of the statute which raised 
these doubts. Among the more fanciful of the doubts is the 
apprehension that the power sanctioned imposes excessive fines 
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and cruel and unusual punishments and denies trial by jury in 
criminal prosecutions. This is predicated on the characterization 
of the Postmaster-General's order as a punitive and not a pre- 
ventive measure. More substantial are the suggestions that 
the order denies due process of law and abridges the freedom 
of the press. The decision of the majority involves the holding 
that none of these doubts is well founded. The majority does 
not specifically take the ground that carriage at second-class 
rates is a privilege which the government may withhold as arbi- 
trarily as it pleases, nor does it controvert Mr. Justice Brandeis's 
contention, reinforced by citations of Mr. Chafee and Mr. Laski, 
that " a government furnishing public service must be judged 
by the ordinary standards of public callings." Mr. Justice 
Clarke, who writes the majority opinion, devotes more attention 
to denunciation of the offending newspaper than to considera- 
tion of the fundamental and far-reaching constitutional issues 
raised by Mr. Justice Brandeis, and we therefore know less of 
the court's ideas of constitutional law than of its feelings towards 
the Milwaukee Leader. 

Genuine instances of offenses against constitutional limitations 
on the national government in favor of persons charged with 
crime were found in several cases. The indefiniteness of the 
Lever Act regulating the prices of necessaries has already been 
mentioned. Arndstein v. McCarthy * holds that the constitu- 
tional protection against self-incrimination is not lost or waived 
by the voluntary filing of bankruptcy schedules where the sched- 
ules alone do not furnish clear proof of guilt or amount to an 
admission of crime. The bankrupt may also refuse to answer 
questions in bankruptcy proceedings though his testimony could 
not later be used against him in criminal proceedings. Only 
when there is immunity from punishment can a person be re- 
quired to give testimony that tends to show his violation of 
a penal statute. 

A combination of the Fourth Amendment's prohibition of 
unreasonable searches and seizures and the Fifth Amendment's 
protection against self-incrimination was involved in three cases. 
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Gouled v. United States* holds that a search and seizure of 
papers, even though under a warrant, is unreasonable when its 
sole purpose is to secure evidence against their owner and pos- 
sessor. So, too, stealthy purloining of papers by an officer is 
an unreasonable search and seizure. Amos v. United States * 
adds a condemnation of seizure without a warrant when the 
only acquiescence of the victim is under circumstances which 
amount to coercion. Both cases apply also the now established 
principle that the use of evidence obtained in violation of the 
prohibition against unreasonable seizures is a violation of the 
prohibition against self-incrimination. They also modify some- 
what the requirement previously assumed to obtain, that the in- 
troduction of the evidence can be objected to only if a petition 
for the return of the papers has been filed before trial. The 
petition in the Amos Case was filed after the jury had been im- 
paneled and the trial technically begun. This was held suffi- 
cient on the authority of the Gouled Case although the Gouled 
Case did not go so far. It required no preliminary petition for 
return when the accused had no chance to know that his papers 
had been wrongfully taken from him until the government 
offered them in evidence. As to the other papers in the case 
a petition for their return had been filed before trial. This peti- 
tion had been denied. The court held that nevertheless if the 
introduction of the papers in evidence was objected to, the trial 
judge must again consider independently whether the prior 
seizure was lawful. For failure to do this, the conviction was 
reversed. This, however, is not a holding that a petition after 
the trial has begun is as effective as a petition before trial. 
The Amos Case, therefore, made the law that it professed to 
find in the Gouled Case. 

Burdeau v. McDowell' presented an instance of papers stolen 
from the accused by a thief and by him turned over to the gov- 
ernment without any other complicity of the government in the 
undertaking than that of accessory after the fact, as receiver of 

1 (1921) ass U. S. — , 41 Sup. Ct. 261. 
'(1921) 255 U. S. — , 41 Sup. Ct. 266. 
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stolen goods. A petition by the accused for the return of the 
papers was held to be rightfully denied on the ground that the 
prohibition against unreasonable seizures is a limitation only on 
the government. The government, it was said, might have 
subpoenaed the papers from the thief. Therefore it may keep 
them when turned over to it voluntarily by the thief. Justices 
Brandeis and Holmes dissented, less on constitutional grounds 
than on canons of proper procedure. 

Two cases sustain federal action applicable only to the 
District of Columbia. Hollis v. Kutz ' held that private con- 
sumers of gas cannot complain because the price to them is 
greater than that charged the government or greater than it 
would be if the rates to the government were raised. The 
opinion implies that the rates charged the government were 
fixed in the franchise of the company and asserts the complete 
power of the government to impose such conditions as it pleases 
in the grant of a franchise which it might withhold. Mr. Jus- 
tice Holmes adds that even if the price charged the government 
might lawfully be raised, the private consumers are not entitled 
to equality with the United States. For all that appears in the 
opinion, the fact that the regulation was by the United States 
rather than by a state is of no significance. This is true also 
of Block v. Hirsch,* which sustained the Act of Congress regu- 
lating rents in the District of Columbia, and this case will there- 
fore be treated in the succeeding section in connection with a 
decision sustaining a similar state statute. 

B. Restrictions on State Powers 

By a five-to-four vote, legislation restricting landlords in 
ousting tenants or in raising their rents was sustained in Block 
v. Hirschs and Marcus Brown Holding Co. v. Feldman 4 as 
against the complaints that it took property without due process 
of law, took private property for public use without just com- 

1 (1921) 255 U. S. — , 41 Sup. Ct. 371. 
'(1921) 256 U. S. — , 41 Sup. Ct. 458. 
•Note 2, supra. 
4 (1921) 256 U. S. — , 41 Sup. Ct. 465. 



No. 3] MAJOR CONSTITUTIONAL ISSUES IN 19S0-19S1 4g j 

pensation and impaired the obligation of contracts. Neither 
case involved a dispute as to the precise amount of rent to be 
charged, so that the question of just compensation did not enter. 
If, however, the taking was for a private rather than for a pub- 
lic use, it was concededly unjustified. The statutes were sus- 
tained as proper police measures for an emergency and not 
an exercise of eminent domain. Contracts are made subject 
to modification by exercises of the police power, under which, 
as Mr. Justice Holmes pointed out, " property rights may be 
cut down, and to that extent, taken without pay." The basis of 
the decision of the majority is that circumstances had clothed 
the letting of buildings "with a public interest", and that rate- 
regulation is one of the first forms in which a conceded public 
interest is asserted. This substitutes the term " clothed with a 
public interest " for the previously established though amorphous 
test of whether the property is "devoted to a public use." 
Mr. Justice Holmes adduces cases recognizing insurance, irriga- 
tion and mining as enterprises clothed with a public interest as 
illustrations that " the use by the public generally of each specific 
thing affected cannot be made the test of public interest." 
Regulation of rents is treated as somewhat analogous to re- 
strictions on the height of buildings and on the size and location 
of billboards and to requirements that watersheds be kept clear 
and that safe pillars be maintained in coal mines. Such ap- 
proved exercises of the police power show that the owner's use 
of his land and buildings may be restricted. The only question 
is whether the present restriction goes too far. It does not, 
says Mr. Justice Holmes, and Justices Day, Pitney, Brandeis 
and Clarke agree with him. What would go too far is not 
clearly indicated, but it is conceded that a line would be drawn 
somewhere. The decision does not put dwellings in the general 
class of public utilities where the duty to serve all without dis- 
crimination must be observed. It holds merely that in a tem- 
porary emergency rents may be reasonably restricted and that 
tenants already in occupancy may remain upon paying reason- 
able rents. 

The dissenting opinion criticizes the majority opinion for not 
telling definitely where it would draw the line ; but for lack of 
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definiteness no judicial opinion in a long time has surpassed the 
vehement oratory of Mr. Justice McKenna. He inquires rhetor- 
ically whether conditions have come to the world " that are not 
amenable to passing palliatives, and that Socialism, or some 
form of Socialism, is the only permanent corrective or accom- 
modation," whether the Constitution has " become an ana- 
chronism" and is " to become 'an archeological relic'." He 
asserts that constitutional limitations are " as absolute as 
axioms", that emergencies and the limited duration of statutes 
cannot justify measures otherwise unconstitutional, and he warns 
us that it is safer and saner " to regard the declaration of the 
Constitution as paramount and not to weaken it by refined 
dialectics or bend it to some impulse or emergency ' because 
of some accident of immediate overwhelming interest which 
appeals to the feelings and distorts the judgment '." Of some 
of the approved exercises of police power brought forward by 
Mr. Justice Holmes as illustrations of what may be done, Mr. 
Justice McKenna says that " it is difficult to handle the cases or 
the assertion of what they decide " ; and he adds that " an op- 
posing denial is only available." Other precedents are dismissed 
because they sanction prohibitions on the noxious use of prop- 
erty, not requirements that the owner of property must allow 
others to occupy it at a price fixed by public authority. The 
dissenting opinion insists that if the police power may allow a 
tenant to remain after he has agreed to quit and may fix a 
reasonable rent and forbid the landlord to charge what he 
pleases, it may do everything under the sun. This terrifying 
conclusion, however, is based upon the assumption that the 
exercise of power declared by the majority to be permitted by 
the Constitution is in fact forbidden by it. From this it follows 
that if state power is superior to one limitation of the Consti- 
tution, it is superior to all. Mr. Justice McKenna would of 
course be the first to refute any contention of counsel in future 
litigation that the rent cases sanction all that he now in dissent 
insists that they sanction. He would not convert his parade of 
imaginary horribles into a line of authoritative precedents in 
favor of the constitutionality of all sorts of legislative mon- 
strosities. A calm view assures us that the rent cases decide 
much less than the minority oratory says they decide. 
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For an excellent example of an approach to constitutional 
issues that is temperate, rational, relative and not absolute, we 
have only to appeal from Mr. Justice McKenna in the Rent 
Cases to Mr. Justice McKenna in Walls v. Midland Carbon 
Co. 1 sustaining a statute of Wyoming which as applied to 
the complainant before the court prohibited the use of natural 
gas for the manufacture of carbon black and permitted only 
its use for heat for manufacturing and domestic purposes. 
The facts were greatly in dispute but the court seemed to be 
convinced that complainant's use of the gas would exhaust it in 
short order while there was still enough to heat factories and 
homes in nearby towns for ten years. While use for carbon 
black yielded greater financial returns than use for heat, the 
former involved great waste which the latter did not. The 
essence of the decision is that " a state may consider the rela- 
tion of rights and accommodate their co-existence, and, in the 
interest of the community, limit one that others may be en- 
joyed." Conceding that the police power extends to regulation 
of the subject matter, " a comparison of the value of the indus- 
tries and a judgment upon them as affecting the state, was for 
it to make." The fact that the statute applied only to wells 
within ten miles of an incorporated town or industrial plant was 
held not to deprive the law of its character as a conservation 
measure nor to make it deny to persons within the restricted 
zone the equal protection of the laws. The complaint that the 
enforcement of the statute impaired the obligation of contracts 
was apparently not deemed of sufficient importance to require 
specific refutation even by Mr. Justice McKenna, who relied so 
strongly on the interference with contracts wrought by the rent 
regulation laws. In the gas case the Chief Justice and Justices 
Van Devanter and McReynolds dissented, but without opinion. 

Workmen's compensation legislation came before the court 
in two cases to have minor complaints dismissed as minor. 
Lower Vein Coal Co. v. Industrial Board of Indiana * found it 
proper to make a compensation statute compulsory for coal 

'(1921) 254 u. S. 300, 41 Sup. Ct. 118. 
'(1921) 255 U. S. — , 41 Sup. Ct. 253. 
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mines though elective for other enterprises except railroads, 
which were excluded entirely. Mr. Justice McKenna affirmed 
that coal mines are peculiar and may be so regarded by the state 
even though there may be other industries equally dangerous. 
The fact that all employees of coal mines are within the com- 
pulsory law even though many of them are engaged in non-haz- 
ardous tasks is not objectionable, since it would be confusing to 
make distinctions on the basis of the particular job of each par- 
ticular employee. The exclusion of railroads received no con- 
sideration. It is clearly justified by the fact that so many in- 
juries to railway employees come within the federal Employers' 
Liability Law and are necessarily excluded from state compen- 
sation laws. Thornton v . Duffy * reaffirmed the power of the 
state to compel employees to insure in a state fund. Mr. 
Thornton thought that this requirement impaired the obligation 
of his existing contract with a private insurance company. 
While the court found that the permission given by an earlier 
statute to take out private insurance was declared in the statute 
to be revocable, and the case technically must be confined 
to such a state of facts, Mr. Justice McKenna declared more 
broadly that " an exercise of public policy cannot be resisted 
because of conduct or contracts done or made upon the faith of 
former exercises of it upon the ground that its later exercises 
deprive of property or invalidate those contracts." 

It has long been established that, where public authorities 
granting franchises have power to contract as to the rates which 
recipients of franchises shall charge, these rates may continue 
to be enforced even after they become confiscatory. This prin- 
ciple was reaffirmed in two decisions handed down at the last 
term, although in both cases the court found that no contracts 
existed and that therefore it was a denial of due process to 
require the company to charge less than enough to yield it a 
fair return on the fair value of its property. In Southern Iowa 
Electric Co. v. Chariton,* state decisions were adduced to show 
that Iowa municipalities had never been granted power to con- 



1 (1920) 254 U. S. 361, 41 Sup. Ct. 137. 
' (1921) 255 U. S. — , 41 Sup. Ct. 400. 
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tract as to rates. San Antonio v. San Antonio Public Service 
Co. 1 relied on a Texas decision which had held that a prohibi- 
tion in the state constitution against making irrevocable grants 
of special privileges deprived a city of power to sanction by con- 
tract a five-cent fare as against a later statute requiring school 
children to be carried at half-fare. Chief Justice White declared 
that if Texas cities had no power by contract to authorize a 
certain fare, they had no power to impose a certain fare as a 
condition of the enjoyment of the franchise. His chain of rea- 
soning is not completely compelling, and a judgment as to the 
soundness of his conclusion would require more details as to 
the state statutes than those contained in his opinion. The 
question of the original power of municipalities to contract with 
donees of franchises is a question of state law. State decisions 
on the question are accepted by the United States Supreme 
Court except when they are regarded as erroneous afterthoughts 
which really approve of statutes impairing the obligation of a 
contract under the guise of declaring that no contract existed. 
These two decisions, therefore, have not the wide scope attrib- 
uted to them in some newspaper comment. Public utilities are 
still bound by rates validly fixed by contract. Questions 
whether contracts have in fact been made or whether cities pro- 
fessing to make them have had valid statutory authority to do 
so are questions which depend for their answer upon the vary- 
ing provisions of state statutes and constitutions. 

One of the objections urged against the Minnesota espionage 
law sustained in Gilbert v. Minnesota, 8 was that its restraint on 
freedom of speech violates the due-process clause of the Four- 
teenth Amendment. The majority, without deciding whether 
the Fourteenth Amendment restricts the states as the First 
Amendment restricts the United States, declared that advice not 
to enlist or not to aid the United States in war is not within any 
constitutional protection. Mr. Justice Brandeis had " difficulty 
in believing that the liberty guaranteed " by the Fourteenth 
Amendment " does not include liberty to teach, either in the 

•(1921) 256 U. S. — , 41 Sup. Ct. 428. 
1 (1920) 254 U. S. 325, 41 Sup. Ct. 125. 
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privacy of the home or publicly, the doctrine of pacifism ; so 
long, at least, as Congress has not declared that the public 
safety demands its suppression." He insisted more directly 
that the state had abridged the privilege and immunity of a 
citizen of the United States to discuss the policies of the United 
States. But Mr. Justice McKenna found the offending speech 
" not an advocacy of policies or a censure of actions that a 
citizen had the right to make ", and closed by observing that 
every word which Mr. Gilbert uttered was false and that " it 
would be a travesty on the constitutional privilege he invokes to 
assign him its protection." 

Two cases which passed on objections to state taxation as 
regulations of interstate commerce dealt also with complaints 
founded on the Fourteenth Amendment. In Underwood Type- 
writer Co. v. Chamberlain,' it was contended that the state had 
applied an inappropriate ratio for determining what part of the 
complainant's total income was derived from Connecticut, but 
the court held that the plaintiff had failed to bring forward 
sufficient facts to establish its case. This involved the holding 
that the ratio of tangible property in Connecticut to tangible 
property everywhere is not necessarily invalid. Apparently no 
contention was advanced that the use of the so-called unit rule 
was itself objectionable. In assessing property taxes the unit 
rule has not been pushed beyond situations in which the unity 
of the property in different states is regarded as a " unity of use 
and management." It is held also that property in one state 
which cannot contribute to the value of the property in other 
states and which has no counterpart in other states must be ex- 
cluded from the total before a fraction is taken by the taxing 
state in question. Now that state income taxes seek to take a 
fraction of the income reported to the United States, questions 

1 (1920) 254 U. S. 113, 41 Sup. Ct. 45. This complaint against assessment of 
extraterritorial values appears to have been founded only on the Fourteenth Amend- 
ment and not on a combination of the due-process and the commerce clauses as in 
earlier cases. That due process alone forbids sufficiently bad ratios in assessing prop- 
erty by the unit rule is now clear from a paragraph in Mr. Justice Pitney's opinion in 
the La Belle Iron Works Case, note I, page 488, supra, and an earlier decision of 
contrary tenor, though not yet explicitly overruled, must now be regarded as definitely 
abandoned. 
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are certain to arise as to whether the total income can be re- 
garded as a unit merely because it all goes to the same pocket. 
A corporation might have a highly profitable lumber business 
in several states and a meagerly remunerative vaudeville house 
in the taxing state and the two businesses be totally unrelated 
to each other. Is there any excuse for lumping the income 
from such disparate sources and taking a fraction based on the 
ratio of the tangible theatre to the tangible lumber and theatre 
combined ? The Supreme Court will naturally be loth to create 
a situation which will require it to examine the details of the 
business of every taxpayer. Yet some safeguard against state 
taxation of extra-territorial values must surely be maintained. 
It is desirable that each state vest some administrative authority 
with discretion to modify the application of general rules when 
necessary to prevent specific abuses. With such an agency the 
Supreme Court will lean strongly toward accepting its decisions 
except in cases of palpable and serious error. 

The complaint advanced in Bethlehem Motors Corporation v. 
Flynt,* was of undue discrimination against corporations with 
extra-state plants by reason of the fact that those who invested 
three-fourths of their assets in property in North Carolina or in 
bonds of the state and its municipalities paid only one-fifth of 
the license fee demanded of others. This discrimination was 
declared to be a denial of equal protection of the laws against 
which the complainant might be relieved if it was a person 
within the jurisdiction. Whether it was within the jurisdiction 
was said to depend upon whether it was already doing business 
within the state or was still outside seeking admission. This 
omits any requirement that a foreign corporation must acquire 
a substantial amount of property of a fixed and permanent 
character in order to become a person within the jurisdiction. 
In an earlier case in which this possible requirement was ful- 
filled, sufficient stress was laid on the fact to lead to the inference 
that the court regarded the fulfilment as essential. It still re- 
mains true that foreign corporations concededly within the 
jurisdiction may be treated differently from domestic corpora- 
tions provided there is reason for the difference. 

'(1921) 256 U. S. — , 41 Sup. Ct. 571. 
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Other complaints of alleged discrimination in state taxes were 
ineffective in two cases. Watson v. New York * sustained higher 
inheritance taxation on the transfer of property that had escaped 
taxation in the decedent's lifetime than on the passage of what 
had previously contributed its mite. Dane v. Jackson * held it 
proper for a state to redistribute the proceeds of an income tax 
in such a way that part of what was collected from residents of 
certain towns went to other towns to be used for purely local 
purposes. The court remarked that taxation is necessarily full of 
inequalities and that the one in question is not bad enough to 
deny due process of law or the equal protection of the laws. 

The reasons adduced in support of these decisions are of 
little importance as compared with the decisions themselves. 
Most of the other opinions here reviewed convey the same im- 
pression. Not infrequently judicial utterances consist largely of 
what if contained in a sophomore's oration would be called 
pretty loose talk. Partly this is due to the fact that the ques- 
tions to be answered are loose questions. The analogies to be 
found in the answers to other questions are loose analogies. 
On the whole what the Supreme Court does is more significant 
than what it says. Many a decision is a practical compromise 
between competing, inconsistent desirabilities. Those who seek 
to find in our constitutional law a clear stream of pure doctrine 
and undented will search in vain. They must face constitutional 
law as a whole as a decidedly conglomerate lot of specific 
adjustments. The Constitution is held to permit what Mr. Jus- 
tice McKenna regards as a part of Socialism. It is held to 
allow what Mr. Justice Brandeis brands a flagrant infraction of 
the individual liberty which the Constitution was designed to 
secure. Such diversities among the official keepers of the cov- 
enant make it somewhat difficult for any of the rest of us to 
insist with confidence that any legislation to which we have a 
strong aversion is necessarily unconstitutional. 

Thomas Reed Powell. 

Columbia University. 

1 (1920) 254 U. S. 122, 41 Sup. Ct. 43. 
1 (1921) 256 U. S. — , 41 Sup. Ct. 566. 



